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cITTif cZfFc@- ~ 3l1fu;r~ "'{l" 3fflffilf 3fTl<T a»ar & at as zmat # sf zrnfenf fa aal; Ty em 3r@rant
<ITT aT-frc;r <TT glerwr sr)a wgdaar &]

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\arrlr gIterur 3raga
Revision application to Government of India :

(1) trsq zye rfefu, 1994 #t err iafa ft aag Ty mmcii a a i@tar nr al sq-arr
rm uwgn # sisf gr@terr am4aa 'ra fa, rd al, Ra +in1ca, Ira Rmr, a)ft fr, u#la tu
'ljcpf, mR Tiflf, ~ ~ : 110001 <ITT~ u!At~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) <ffe. 1lTcl" ~ IDf.t m- 1=fJl'@ Ti ua ht zrf area f}ah rvI zr 3rl lark ii m fcITTfi ~ ~u rsmima ura g mf Ti, m fcITTfi~ m~ Ti 'cJW cffi" fcITTfi~ Ti m fcITTfi~ Ti m
mra uR@hr a hrr g& z
(ii) In case of cihy loss of goods where the loss occur in transit from a factory to a
warehouse or to an.other factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) '+lffif m- <ITTR fa78t Tg zu Tar # faff mr tR m 1lTcl" m- fclf.'rlfur qzjtr green a4m 3TT
zy«ca # fRae #a uIT '+lffif m- <ITTR fa9ft , urqrRaffa & I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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~ ~ <ITT :r@A" fcl:;-q f<FlT 'l'fmf m- as (hara zr qr aii) frafa fcv<!r 7f<TT~ if I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

er sifa swra #t arr yea gram fry itst Rs mr l nu{& ail ha an uit s arr vi
fa a gnfs sngr, sr4ft m- am uRa t +a R z al ii fclm~ (.f.2) 1998 c1NT 109 am f.r<FRr fcITT! -rrq
zt1 °
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
CommIssIoner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act
1998. I

(1) as4tr snr zyres-(rft) Rra, zoo1 fu 9 siwfa faff{e ma in sg--o at uRzii # hf«srrer # uRr arr )fa fa#a xl -a,., "ffIB m- «fa pr--arr vi srft arr at err-err >lfcrm m- ~mmr• fcv<!r
uIrIf1s Tr ala ~- <ITT ~ m- 3icrm clNT 35-~ # f.rmfur -cffl" m- :r@A" m- ~m-~ it3TR"-6 'cfffiA
6t 4er ft et aRe I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@an 3ma # rt ui icav v ala q? a Um a zt at q? 2oo /- im=r~ c#i" ~ atR
uni via za varr unrar st "ITT 1000/- c#i" ffi~ c#i" ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zyca, tasnr zrcn vi hara aft#tr mrzmf@raw fr 3ft-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(lf)
(c)

(1) tugr arf@fr, 1944 c#i" clNT 35- UO<Tf/35-~ m- 3Rfl"@":

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
0. '

sqfRra uRw 2 (1) qa,3ra srrat #t 3r4ta, sr#tat a mm tr zyca, #sh Unr<a
zs ya hara srd#tr aznf@eraswr (Rrb) #t uf?ea ±arr 9far, srnara i arr zif, amt
araar, 3ffiRcIT, 3-16d-ld.tGtta, ~ 3soo16

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) a4tu snra zycs (sr@ta) Pl.!.!1-Jl<Jc>1,1 2001 ctr clNT 6 m- a"Rfl"fu ~ ~:1{-3 Ti f.rmfur fcl:;-q ~~
ma1feral 4l nr arq Rog 3N@ fcITT! mtg arr4sr 6t a #Rt fe si war zra #t "+fi.r, <Zff(if ctr "+fi.r 31R
WIT<IT ·Tzar afarus Era znr wt a ? asi wry 1000/- # heft ?tf1 si snr zyca al ir, <Zff(if ctr "+fi.ram WIT<IT ·Tzar frus Gal4 uT so arr a zt it Wfi:/ 5000/- ffi ~ m°lfr I uruT~~ ctr "+fi.r, <Zff(if

. ctr "+fi.r 3lR WIT<IT ·TIT 0if1 ,, sol a wt unrat & asiI 10000/- ~~ m°lfr I ctr ffi ~
vfGer a i af#aa zrre aa i via al u?ti zr zrrz em fa#t If ard~as a a #t
~ <ITT m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zufe z sr?ra{ g am?vi ar arr star & it ratp sitar a frg vl r grarr uvja in ?
fcv<!r tr a1Reg gr au a sh g "lfr fcp- ~ tJcfi cl>fti xl ffi m- fag zqenRetf a7fl)a mznf@era qt ya srfr
a trar at va 3mar fhzu "\ilRIT -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(4) ~ ~ 3m:rf.'n;rr 1970 <f.!TT ~ c#t~-1'cfi 3Rfl'ffi mflm fcl;-q ~ '3cffi" 3~<IT~
3mrat zpenRe,f Rofu~ cfi ~- ii ~ ~ c#t ~ m ~ '{ii.6.so ¾ cITT~~~~ N-TI
~I. . .

0

One copy of· application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ am~ +IJl'fffi c!>1'~ ffl ~ f.mlff c#t 3l'R '!ff 'c21R~ fclr<rr "(jjffif % w~~.~
Gara zycen vi vara arfl#ta naff@an (ruff@fer) fa, 1982 ii~% I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) it grca, ace4hr sea srca vi hara 3rjltr f@awr (fh=a) # ur 3r@ii ahmi ii
.:, .:,

ac4hr 3era area 3ff@)Gr, &&g Rt err 34 a 3iaafaf@hr(inr-) 3#@)Grunev(2&g #st
.:,

«i€arr 29) fecria: s.,2 sitfa#hr 3@0fGra, °&&g #rarr3 a3iaifrharaat sir arar fr"nr&, aarr ff=rara qe-frsirmGr 3Garf ?&, aarfz enrh 3iala .;rm~~oo
art@lrer if@ra#lswt3@era=zt
ac4tr sen raviara#3iaifsjnrfrav araear anfRa?.:, .:, .

(i) tlRT 11 gt a 3ifa fffRr ta
(ii) ~.;rm~~~ -m;ra ~

(iii)

-3imGl"~ra~fcf;~ t1m~11Icitrlaifctc:am (i. 2) 3@0Gr1H, 2014 h 3aartu4fa@3rf)fr"
ui@art aaerf@arrefl rarer 3rsffvi 3fCfrn"q;)-~izhl
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the·o commencement of the Finance (No.2) Act, 2014.

(6)@) s 3rearas 3r4hr@rawraqr szi areas 3fmIT ~wen" m a-osfcla1Ra trr ar #rat~.:, .:, .

'a"J1r ~wen"~ 10% M<l@1a, tR'3it szita avsfarfa taavsh 10% M<l@1a, tR'~~~ t 1.:, .:, .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where dµty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authorit .---
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ORDER-IN-APPEAL

This appeal has been filed by the Assistant Commissioner of CGTST & Central

Excise, Kalal Division, Gandhinagar Commissionerate [hereinafter referred to "the
department"] in terms of Review Order No.28/2018-19 dated 08.10.2018 of the
Commissioner of CGST, Gandhinagar, against Order-in-Original

No.19/AC/CGST/2018-19 dated 25.05.2018 [hereinafter referred to as "the
impugned order"] passed by the Assistant Commissioner of CGST & CEx, Kalol

Division [hereinafter referred to as "the adjudicating authority] in respect of M/s
Shantam Pharmaceticals Pvt Ltd, Plot No.546/2, Rakanpur, Taluka-Kalol, Dist.

Gandhinagar [for short-respondents].

2. Briefly stated, the facts of the cases are that the respondents were engaged

in manufacture of goods falling under chapter 30 of CETA and were availing SSI

exemption under Notification No.08/2003 dated 01.03.2003 as amended in the year

2001-02 to 2005-06 for their own production and paying duty for the clearance of
loan licensees from the first clearances. The respondents were falling within the
definition of Rural areas as defined in para 4 of the said notifications; that as per

clause of the said notification, goods manufactured in "Rural area" and cleared
under others brand name are eligible for inclusion in SSI exemption up to a
clearance of Rs.100 lakhs in any financial year. However, the respondents were

choosing to pay the full rate of duty on the goods bearing the brand name of
others. The respondents by not clubbing the clearance values of the goods
manufactured for various loan licensees and by availing SSI exemption for the
periods of 2001-02 to 2005-06 resulted a short payment of central excise duty.

Therefore, show cause notices were issued to the respondents for recovery of short
payment of duty amounting to Rs.49,05,385/- with interest. The said show cause
notice also proposes for imposition of penalty under Section 11 AC of Central Excise

Act, 1944.

2.1 Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt Ltd,
Commissioner (A) had dropped the proceedings initiated by show cause notices as

time barred as no suppression was proved. Since the department has filed an
appeal before CESTAT, all the above show cause notices issued to the respondents
were kept in call book. The CESTAT, vide order dated 08.10.2015 has rejected the
department appeal and directed to re-quantify the demand for the normal period of
limitation. Further, the CESTAT in case of Pharmanza India has passed an order
No.A/1330134/2009 dated 07.01.2009, wherein it has held that the duty already
paid on branded goods are required to be adjusted against the duty demanded

from the assessee and directed for re-quantification of such duty.

2.2 In view of above referred CESTAT's orders, the adjudicating authority has

decided the show casue notices, vide impugned-o.c.der by dropping the demand of.,as.N
Rs.34,37,818/- beyond normal period as;;imtb~~pd confirmed the demand of1, v

r rd Ea·=>, :¢
\°--«
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Rs.14,67,567/-with interest falling within normal period. A penalty of Rs.50,000/

each was also imposed against the respondents.

3. Being aggrieved with the impugned order, the department has filed the
instant appeals on the grounds that the adjudicating authority has failed to

ascertain the actual date of filing of returns which is a relevant date for ascertaining
the extended period and normal period of demand as provided in explanation 1(b)
of Section 11A of CETA; that there is s difference between short payment
demanded in the show cause notices and total duty covered in the impugned order.

Therefore, the impugned order and deserves to be remanded back.

4. A personal hearing in the matter was granted on 12.12.2018.S Shri
M.H.Ravel, Consultant appeared on behalf of the respondent. He reiterated the

grounds of cross-objection filed on 20.11.2018, wherein, the respondent'stated that

The appellate authority has already remanded the issue involved in the case to the
adjudicating authority for re-quantification of the duty in dispute for the relevant
period as per CESTAT's order. They filed further written submission and submitted

O the they had paid duty more than the duty required to be paid and requested to

dismiss the appeal filed by the department.

5. I have carefully gone through the facts of the case and submissions made by
the department in their appeal and also the submissions made by the respondent.

6. At the outset, I find that the impugned order, against which the department

has filed the instant appeal, were decided by the adjudicating authority on the basis
$

of the Hon'ble CESTAT's order No.A/11396-11397/2015 dated 08.10.2015 against
M/s Rhombus Pharma Pvt Ltd and M/s Pharmanza India. In the case of M/s
Rhombus Pharma Pvt Lt, it has been concluded that the demand of duty for the
extended period of limitation cannot be sustained and only the demand for the

normal period of limitation is sustainable. In the case of M/s Pharmanza India, the
Hon'ble Tribunal has held that the duty already paid on goods cleared by the loan

licensee is required to be adjusted against the duty demand.

7. I find that the respondent had filed an appeal before the Appellate authority

against the same impugned order in question in the instant appeals, with respect to
confirmation of duty short paid and the said appeal was decided by me vide OIA
No.AHM-EXCUS-003-APP-128-18-19 dated 20.11.2018. Vide the impugried OIA, all
the case was remanded to the adjudicating authority with a specific direction to re
quantify the duty and adjustment of duty against the demand, as per Hon'ble

CESTAT's orders referred to above.

8. I find that the instant appeal filed by the department is also against the same
impugned order which I have already decided vide OIA mentioned above. The
department has filed this appeal on the grounds that the adjudicating authority has

not given any facts & figures and pezd~~~~e said re-quantification of the
demand has done; that he has no wherf~J;r-renfioneq·:tn\e date of filing the returns by

. s •/ I ]'; 0( --·. --~· : ::. ;±
• g,;::. ··\ .... ,i,-:,,.0-°'<> - .2
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the respondent so as to ascertain the extended period and normal period of
demand. The department has also contended that the impugned order does not

contain detailed calculation for the amount confirmed and adjusted.

9. As regards the contention of the department that the adjudicating authority
has not ascertained the duty properly or not given any detailed justification on

which the demand was re-quantified, I find that the matter has already been
%

decided by me in the appeal filed by the respondent, vide OIA mentioned above by

remanding the case to verify the duty calculation by the adjudicating authority

according to the duty particulars paid by the appellant and adjustment of duty

needs to be made accordingly, as has been held by the Hon'ble Tribunal in their

order referred to above. Therefore, I am of the view that in the remand proceedings
of this case, the whole issues raised by the department in their appeal are required
to be considered by the adjudicating authority and decide the matter afresh

accordingly. The respondent is all liberty to file their written submissions, if any

before the adjudicating authority.

10. In view of above discussion, I allow the appeal filed by the department by

way of remand. The appeal stands disposed of accordingly.

3rip)
argaa (rflean

Date: .12 .2018
Attested

'>,y\(roman#7.b
Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To,
M/s Shantam Pharmaceticals Pvt Ltd,
Plot No.546/2, Rakanpur, Taluka-Kalol,
Dist. Gandhinagar

The Assistant Commissioner
CGST, Division Kalal.

I. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, Central Tax, Gandhinagar.
3. The Assistant Commissioner, System, Central Tax, Gandhinagar
4. The Assistant Commissioner, CGST, Kalol Division
5. Guard File._.
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